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I.  REPLY  TO  THE  COMPANY'S  BRIEF 

A.  Tlie  Coiiipaiiy  iiuplios  (Br.,  pp.  5-7,  11)  that  its  rec- 
ord of  post-lDGO  adjudicated  mifair  labor  practices  ^ shoidd 
lie  disrog'ardecl  because  it  is  allegedly  the  product  of  a cou- 
spii'aey  between  petitioners  and  the  Board’s  “partisan” 

I Tli(>  Cdinpaiiy  cites  tlio  RofinTs  decLsioii  in  Vnilcil  Aircraft  Corporation, 
Lit  NLRD  urie,  I(i;i;t,  n.s  pvodf  Unit  “fplrioi-  to  lilOO  tlio  Conipiiny  iind  tlio 
Unions  enjoyed  nn  .nniienlile  rein! ion.sliip  c.Ntendiiiff  bncic  to  inili”  (TIr.,  p.  5). 
The  cited  pnssiifre,  however,  omits  tlie  in.'issive  complaint  i.ssued  on  the  Unions’ 
clmrges  in  Case  No.  l-C.A-tiin,  which  the  Company  chose  to  settle  in  1950 
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General  Counsel.  It  unsnccossfully  asserted  that  same 
canard  in  every  one  of  these  cases;  Judge  Clarie  and  the 
Board  rejected  it  sub  silentio  in  Xos.  72-1936,  et  al.  and  72- 
1935,  f’/  ah,  now  pending  in  tJiis  Court,  See  Jleply  Brief  for 
PlaintilTs  in  No.  72-1936,  pp.  31-35;  Eeply  Brief  for  the 
Board  in  No.  72-1935,  pp.  5-6;  Beply  Brief  for  the  Charg- 
ing Party  before  the  Board  in  Case  hlo.  l-CA-3355,  jjp. 
16-28  (lodged  with  the  Clerk  in  cited  cases). 

B.  Tlie  Company  tries  to  whitewash  its  record  of  recidi- 
vi.sin,  blandly  asserting  (Br.,  p.  6))  that  “the  entire  course 
of  litigation  between  the  Parties,  during  this  [1960-1974] 
period,  summarized  below,  fails  to  sliow  hostility  toward 
emidoyees’  exerci.se  of  rights  protected  by  the  Act.  . . .” 
The  Company  thereby  ignores  and  seeks  to  relitigate  the 
holdings  of  this  Court  and  of  the  Board  that  its  record  does 
show  exactly  that ! 

In  its  most  recent  decision  involving  an  Aircraft  “non- 
hostile”  unfair  labor  pi'aeticc,  tliis  Court  Avrote: 

“.  . . tlie  Board’s  conclusion  tjiat  section  S(a)(l)  and 
(5)  Avere  \dolated  Avas  clearly  coi'reet.  With  regard  to 
sections  S(a)(l)  and  (3),  it  is  difficmlt  to  imagine  dis- 
criminatory emidoyer  conduct  more  likely  to'discour- 
age  the  exercise  by  employees  of  their  rights  to  engage 
in  concerted  activities  than  the  refusal  to  pul  a sclied- 
nled  wage  increase  into  effect  because  the  employees, 
toui'  day.s  lad’ore,  selected  a union  as  bargaining  repre- 
sentative. Thus,  tlie  Board  Avas  amply  justified  in  con- 


r!i.tluT  tl:;m  nllnwiiiK  llu>  Udanl  to  nil.jmlicatt'.  In  Unit  (•■■ise  tlu.  Cdinii.'m;,- 
foiiiuilly  tir/irnl  |o  refrain  from  illegal  survcillanco,  intorrojrntion,  (lisrrimiiia- 
tory  transfer  and  iliscliaree  and  refusal  to  barffain.  See  Brief  for  Plainfiff.s- 
Apiiellant.s  in  Xo.  TI’-IOllO,  p.  !)C.  Tlie  passaen  also  omits  the  J.Sfa)(1)  and 
(n)  charges  filed  by  Lodge  17-lli  on  Septmnlier  I],  Ifln;!  (.see  /.od;/e  7/, 7,  rtf, 
V.  rniln]  Airomfl  Cnrp.,  igifl  F,  Sapp,  R79,  !)2il  flOfin)  (('larie,  .!.■),  whieh  were 
disiiiiijs.-d  by  the  Itegional  Director  beean.se  of  the  Company  As  nondisclosure 
of  it.s  periodic  [irodnrtivm  of  data  processed  personnel  listinjrs  wliieh  contained 
virtually  all  tlie  information  the  Union  wa.s  seehiiw.  Br.  for  PolitioiUTs  in 
No.  72-l!).’!.1,  pp.  70-S2;  Reply  Br.  for  Pelitioner.s  in  Xo.  72-193.0,  pp,  4(i,  IS. 
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oludinjr  tlial  llio  Company’s  conduct  in  this  case  was 
‘“inherently  destructive’’  of  im])ortant  employee 
rights’  and  violative  of  sections  S(a)(l)  and  (?,)  with- 
out specific  proof  of  anti-union  motivation/*  XLR!>  v. 
Great  Dane  ‘I’railers,  Inc,,  388  U.S.  26,  ilh 

^ •■'Oil  ihi!)  view  of  tlio  cjiko,  w need  not  cUsciiss  tlic  ndniinistrntivp  law 
, lodge 'a  iilteniative  finding  flint  (lie  witlilioldlng  was  unlawfuUv  moll- 
rated.  ” 

NLBB  V.  Fiiilcd  Airrrafi  Corp.,  IJawiltoii  Standard  DU'., 
490  F.2d  llOo,  1109-11 10  (1973).  Again,  in  United  Aircraft 
Corp.  V.  XLRB  [IVeil-JUderson],  440  .F.2d  85,  100  (.1.971), 
tliis  Court  found; 

“.  . . [T]he  many  unfair  lalior  practices  follow  a fjai- 
eral  pattern  of  anti-union  Iiostitihj  and  diaeruninatorp 
eondiid.”  (emi)hasis  added). 

In  Slierina-v , 188  XLlfB  633  (1971 ),  tlu'  Board  found  that 
the  suspension  of  stewai'd  Tobin  “was  unlawfully  moti- 
vated’’ and  follows  a “pattern  of  discrimination  against 
union  stewards  * * * perpetrated  by  the  Respondent  in 
])rior  cases.” 

Pursuing  its  theme  of  “non-liostility,”  the  Comjinny 
iniscliaracterizes  and  trivializes  the  offenses  Avhich  com- 
prise its  record.  Tims,  it  describes  ]Veil-Pet arson  as 
involving  “individual  incidents”  of  su))ervisor  “harass- 
Iment]”  affecting  “fifteen  employees  [stewards]  inUu-- 
sjiersed  among  live  idants  of  the  Company  * * (Co.  Br., 
p.  8).  This  implies  that  “in  the  context  of  its  sizeable 
employee  population”  (Br.,  pp.  3-5)),  the  offenses  were 
foAV  and  “minor  indeed.”  Indeed,  the  Company  portrays 
itself  as  the  victim  of  “the  laws  of  arithmetic”  (Br.,  yn  7). 
But  it  made  the  identical  argument  in  those  cases -(Brief 
for  Petitioners,  Uniled  Aircraft  Corporation  in  Xo.  34,342, 
in  this  Court,  p.  49 ; Reply  Brief  for  Petitioners,  ibid.,  p.  2), 
and  this  (‘ourt  responded  llud  the  unfair  labor  practices 
Avere  not  fcAv  but  “many,”  and  that  they  reflected  “a  gen- 
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eral  pattern  of  anti-union  hostility  and  discriminatory  con- 
duct,” p.  3,  supra.  The  Court  concluded: 

“Accordinc,iY,  United  Aircraft’s  attempt  to  distin- 
guish J.  R Stevens  & Co.  v.  N.L.E.B.,  380  F.2d  292 
(2d  Cir.  1907),  vhere  we  approved  an  order  tluit  the 
eompanj''  post  notices  in  all  43  of  its  Xortli  and  South 
Carolina  plants  Avhen  violations  occurred  at  only  20 
plants,  must  fail.  For  the  same  reasons,  avc  find  noth- 
ing objectionable  ivith  the  provision  of  the  Board’s 
order  broadly  proscribing  interference,  coercion,  and 
restraint  of  the  Avorkers’  section  7 rights.”  440  F.2d  at 
100. 

Furthermore,  in  the  same  case,  this  Court  answered  Air- 
craft’s claims  that  it  had  discharged  stcAvards,  not  for  un- 
ion aetmties,  but  “in  good  faith”  and  for  non-discrimin- 
atory  reasons.  Quotation  in  our  opening  Brief,  p.  34.  In 
addition,  as  this  Court  pointed  out,  in  order  to  buttress  its 
case  against  one  of  the  discilminatees.  Company  in\^esti- 
gators  altered  an  affidavit.  440  F.2d,  at  92. 

In  a further  desperate  efl’oid  to  negate  reality,  the  Com- 
pany seeks  (Br.,  p.  9)  to  create  the  impression  that  in  its 
most  recent  decision  this  Court  found  that  the  Company 
had  eonimitted  an  unfair  labor  practice,  in  good  faith, 
AA'hereas  this  Court  hold  that  Aircraft’s  subjective  motiva- 
tion Avas  irrelevant,  since  the  conduct  aa'us  blatantly  dis- 
criminatory and  inherently  destructive  of  statutory  riglits. 
NFjRB  V.  United  Aircraft  Corp.,  Tlaniilton  Standard  Div., 
quoted  supra,  p.  3. 

This  unparalleled,  stiff-necked,  refusal  to  accept  and  he 
bound  even  by  findings  and  judgments  of  this  Court,  as 
described,  illustrates  perfectly,  Ave  submit,  Avhy  the  pre- 
Collycr  efforts  of  the  Board  and  of  this  Court  to  bring  the 
Company  into  comiiliaiice  Avith  the  statute  * * have  not 
been  oA'crAvlielmingly  successful”  (Bd.  Br.,  p.  34).  See  pp. 
10-12,  infra. 


C.  The  Company  not  only  resorts  to  already  discredited 
tactics  in  attempting  to  trivialize  tlio  violations  not  at 
issue  - but  displays  its  continuing  blindness  to  tlie  very 
meaning  of  ‘liostility  toward  employees’  exei'cise  of 
rigbts  protected  by  the  Act,”  pp.  2-3,  supra.  Tluls,  tlic 
Company  eba.ractcrizes  the  violations  found  by  Adminis- 
trative Law  .’fudge  Pollack  as  the  “ordinary  fall-out  pro- 
duced by  normal  and  wholesome  contJicts  existing  in  an. 
organized  plant’’;  a “few  siDarks,’’  absence  of  Asdiich  would 
(I#  # * imiicato  * ■*  an  employer  who  had  abandoned  its 
prerogative  of  managing  the  business  * * (Co.  Br.,  p. 
11).  And  it  also  asserts  (Br.,  p.  33),  that  “these  violations 
have  little  or  no  significance  as  a matter  of  fc'deral  labor 
law  to  be  adjudicated  by  the  Board  * * *.’’  That  tiro  Com- 
pany sliould  profess  this  view  of  “normal  and  wholesome” 
labor  relations  itself  demonstrates  that  law  enforcement 
efforts  against  the  Company  must  be  iiitensitied  rather  than 
abandoned. 

(1)  The  Company  asserts  that  a.  foreman’s  anti-union 
diatribe  and  threats  to  discharge  an  emjiloyee  for  union 
activity  and  the  spreading  of  a false  statement  that  the 
union  had  forced  the  retirement  of  an  older  eiuijloyee,  are 
“wholly  unremarkable.”  (Co.  Br.,  p.  32,  characterizing  the 
facts  alleged  in  Xo.  74-2211  ; coinpare  the  statement  in  our 
Br.  in  that  case  pp.  3-9.)  But  the  Company  does  not  sug- 
gest how  such  conduct  can  be  reconciled  witli  resjiect  for 
employees’  exercise  of  their  statutory  rights  and  sincere 
acceptance  of  collective  bargaining.  As  this  Court  knows 

-Til  .*1(1(1111(111  to  (U*fi;iiiii;j^  tliat  tlu*  ciolntHiiiH  were  '‘U'w’*  ill  (•oiiipnrisnH 
wUli  tlic'  total  luiinbcr  of  piiiii|oyti(>s  inut  “iniiinr'’  In’c.nisi'  cniiiiiuttcd  by  a 
“small  mimbci*  of  low  It'vcl  su])ei*visoi*,s “ (Co.  Br.,  jip.  11,  3, 'll,  tlio  Com- 
imiiy  attempts  to  niinimizo  tlieir  »ifriiilipaiu*e  on  tlio  Rroniul  that  only  one 
involved  a baek  pay  order  (C’o.  Br.,  p.  11).  Tlii.s  Court  kaow.s,  even  if  tlie 
Company  doevs  not,  that  unfair  labor  praoticos  wliieli  .seriously  interfere  with 
emplnyoes’  freedom  to  onRH>re  in  union  nelivily  need  not  iieceasarily  involve 
monetai'v  loss  to  the  omidoyees.  .See,  (■■fh,  XI.UB  v.  Krchanfic  Parts  Co., 
,Wd  T\R.  Tfl.T  (infill ; -V/./i’B  v.  J.  V.  Slarrus  tf*  Co.,  .1(11  F.Sd  1.12(1,  l,13.>1333fi 
(2d  Cir.  1072)  (Whitener) ; XLEB  v.  Crown  Zanndry,  infra,  p,  11. 
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from  experience,  presence,  not  absence,  of  sueli  respect  and 
sincere  acceptance  are  cbaracteristie  of  normal  labor  rela- 
tions in  an  “organized  plant”  (Co.  Br.,  p.  11). 

(2)  The  Company  claims  that  its  denial  of  briefcase 
passes  to  Union  stewards  (Br.,  pp.  18-21),  is  of  no  signif- 
icance because  “the  employees  involved  were  simply  trying 
to  wangle  some  exception  to  a rule  published  by  the  Com- 
pany to  all  employees”  (Br.,  ]).  21).  This  disregard  of 
the  fact  tliat  carrying  union  briefcases  in  and  out  of  the 
plant  constitutes  exercise  of  statutory  lights  illustrates  the 
Company’s  continuing  ]io,stility  to  the  philosophj"  of  the 
Act.  It  dernonsti’ates  tliat  the  Company  is  still  unrecon- 
ciled to  the  idea  tliat  the  Act  of  Congress  gives  union  activ- 
ity and  employees  engaged  thci'ein  rights  vis-a-vds  employ- 
ers which  non-organizational  activities  simply  do  not  have 
and  that  those  rights,  jjro  ianto,  curtail  and  supersede  the 
emx)loyer’s  piroperty  riglits. 

IiiNLRB  V.  TJnlicd  Aircraft  Corp.,  Pratt  £ Whitney  Air. 
Dii'.,  324  F.2d  128  (2  Cir.  1963),  litis  Court  sustained  the 
Board’s  finding  that  the  Company  violated  the  Act  by  ap- 
plying against  distribution  of  union  literature  in  the  plant 
cafeteria  the  Company’s  pei'vasive  rule  against  unauthor- 
ized distriljutiou  of  any  literature  on  Company  property." 
Speaking  for  this  Court,  the  late  Judge  Clark  said  (324 
P.2d  at  131) : 

“IVe  have  long  passed  tlie  point  where  the  bundle  of 
property  rights  can  be  used  aihitrarily  or  capriciously 
to  restrict  a worker’s  freedom  of  association  or  ex- 
liression.” 

The  Company’s  attitude  tOAvard  the  stoAvard  briefcase 
issue  demonstrates  that  it  refuses  to  learn  that  lesson. 
Instead  of  recognizing  that  mere  non-discrimination 
against  union  activuty  is  not  all  that  the  Act  requires,  the 
Company  assumes  that  it  satisfies  the  hiAv  by  .shoAving  thai 

Soo  gpiH'rnll.v,  fnoddaril-Quirk  Mfy.  Co.,  138  NUKH  015,  020-021  (11)02). 
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its  i:)roliihitory  nile  applies  “to  all  cniioloyecs”  and  treat- 
ing assertion  of  sle’wards’  statutory  rights  as  an  attempt 
“to  wangle  sonu‘  exception.”  Thus,  the  source  of  this  dis- 
pute is  the  Company’s  continuing  deruvnee  of  the  teachings 
of  this  Court,  and  that  is  indeed  a sigiiilicant  “matter  of 
federal  labor  law.  ” 

(.‘1)  The  Company  betrays  the  pei'sistence  of  its  funda- 
mental juisconceplion  that  management  prerogatives  license 
disciamination  in  tlie  application  of  its  jdani  imles  to  union 
stewai'ds  in  its  treatment  of  the  Examiner’s  finding  that 
foreman  fjyman  discriminated  against  steward  Gaskins 
with  respect  to  non-work-i'elated  conversations  (Ilr.,  pp. 
21-22).  n'be  Coni])any  has  the  tenuM'ity  to  assert  (Br., 
]i.  22),  that  in  limling  that  the  treatment  of  Gaskins  re- 
lleeted  anti-union  discrimination  tlu'  ’I'laal  Examiner  “was 
on  extremely  tenuous  ground  in  substituting  his  judgment 
for  that  of  the  suiiervisor  involved  * * It  thereby 

betrays  its  contempt  for  statutorily  authorized  review  of 
the  legality  of  its  conduct. 

(-1)  Tlie  Company’s  hostility  to  effective  exercise  of  the 
Eniou’s  statutory  collective  bargaining  and  contract  polic- 
ing functions  is  reflected  in  its  defense  of  withholding 
infoi’ination  which  the  Company  is  requii'cd  by  the  Act  to 
pi'oduce  and  which  could  help  scillc  grievances  (J.A.  S14). 
i\pparently  tlu'  Company  considers  such  withholding 
“wholesome”  and  one  of  its  “prerogatives.” 

The  Company  argues  tlmt  its  refusal  to  produce  fore- 
men’s notebooks  (Br.,  ]).  29),  is  justified  under  the  standard 
enunciated  by  Ti-ial  Examiner  Bc'st  in  Vnilod  Aircraft 
Carp.,  192  Xf.EB  ;iP2,  429  (1971).  It  ignores  the  Board’s 
rejection  of  Best’s  a])proach.‘'  In  the  face  of  that  reversal, 

(’i)iit ti)  tlie  ('imip.'niy's  TBr..  p.  in'),  llic  noard  disapprovcil 

Trial  TC\:imincr  Ticsl 's  disi)ai'.’i^iiifr  appi’iiiadi  In  tlu'  T'liiniis’  alTni'Is  tn  olitjiiu 
inrnniiiiUon  and  rrirrhil  Ids  ‘’m'aassarily  essential  nr  re(|iured”  standard. 
Tlie  T’nard  instead  e.xjdieilly  n]ipUed  the  estaldislied  “relevanee"  test.  It 
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the  t'ornpaiiy’s  voliiince  on  Best’s  opinion  is  further  proof 
of  the  Company’s  continuing-  proclivity  for  seizing  upon 
any  pretext,  liowever  flimsy,  to  justify  encroachment  on 
statutory  riglits,  ami,  consequently,  of  the  continuing  iieces- 
sity  of  Board  adjudication  and  policing-  of  its  alleged  stat- 
utory violations. 

(."))  As  evidence  of  innocent  motivation,  the  Company 
correctly  quotes  tlie  arhitrator  (Br.,  p.  17)  a.s  being  “uncon- 
vinced” tliat  the  suspension  of  Sullivan  constituted  “ille- 
gal di.scrimination.  ” But  the  quote  is  misleadingly  incom- 
plete, The  arbitrator  immediately  thereafter  added  : 

“. . . Tpust  say,  lioAvever,  that  1 am  ])uzzled  hy  tlie  fact 
tliat  Fiocchetta,  Carlonc  and  Conforto,  tlie  tlii-ee  Elec- 
tron Beam  area  employees,  Avere  let  off  entirely  Avlum 
the  Company  disciyilined  Sullivan,  h^m-  they  seemed  to 
me  to  he^ahnost  as  fully  imiflicated  in  what  occurred 
as  Avas  Sullivan.  'While  this  disparate  treatment  of 
employees  .‘•-omeAvhat  similarly  situated  may  not  estah- 
lish  discrimination,  yet  it  tends  to  huttres.s  my  conclu- 
sion that  SulliA’an’s  c-onduct  did  not  really  merit  the 
discipline  that  Avas  ini])os(>d  on  him,”  (J.A,  771.) 

Actually,  the  nrhitratoi-’s  conclusion  that  the  “disparate 
treatment  * * may  not  establish  discrimination”  demon- 

strates incontrov(>rtihly  that  deferral  of  this  issue  to  arbi- 
tration defeats  the  Act.  For,  in  Slierwan,  188  XLBB  fln.fl, 
see  also  (SAf-ftBl,  the  Board  and  the  Trial  E.xaminev,  folloAV- 
ing  precedent  based  on  Board  experience,  held  that  such 
“disparity  of  treatment”  fjtirs  establish  respondent’s  “dis- 


foiui*!  thnt  fh(‘  inrorniiitiiiH  n'fiiu'stml  ],y  nijpcaivd  fo  ho  not 

only  **rolovnnl  |iuit  iilso]  iicoos^at’y  for  liiirKriiuhi;j  nud  for  a:l- 

iiiinisl'rntinji  of  oolloof  K o liaf.uninin;'  ooni hh'Is,  * * VvitPtl  yi  ircvoft 

1!*I2  TsT.r’T*  3*^0.  Tlo'  Viofird  (oC'OU'raU'd  lltf  Cfiinpnny  sololv  on  the 
j'rtmnd  that  its  piv-lpr.O  rc>rns;i!s  wero  l-arrt'd  hy  tlF>  Stm-tion  in(h')  shitnto  of 
liinilatinns  and  its  offor  in  Uitlf  to  supjily  (■oj)ii'S  of  tlio  listings  nu'l  dociinionts 
on  ponditioii  (bat  tlu*  pay  for  o])lioMa]  dolotioirs  on  wbicli  tlio  Ooinjiany 

insistoil  satisfiot]  tht'  Company’s  slaliitory  duty.  Ihifl,  at  400.  Hoo  Kopiy 
Br.  for  PctitioiuM’H  In  Ko.  193d,  pp.  oO-nl, 
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criminnloiy  motivation.”'''  In  rejecting  the  Board’s  eri- 
tc'rion,  the  arhitrator  vas  l)ut  playing  ]ii.s  proper  role  as 
desci'il)ed  in  Alc.nmrlvv  v.  (Uirdncv-Dcnver  Co.,  415  U.S. 
36,  52-54  (1974).  It  is  i)reeisely  because  the  arbitrator  does 
nut  pi'Viorm  the  function  (!ongress  assigned  to  the  Board 
that  deferral  to  arbitration  of  statutory  discrimination 
charges  against  this  Company  scuttles  the  Act. 

I).  Turning  to  the  Company’s  treatment  of  the  record, 
V e note  that  it  asserts  on  l)rief  as  fact  matters  as  to  -svliieh 
the  record  is  silent  oi',  fairly  I'cad,  creates  a vholly  differ- 
ent impression  from  that  offered  by  tbe  Company.  For 
example,  the  Company  claims  tbat  investigator  Porter  ques- 
tioned BuHivan  about  his  union  activities  in  oi'der  to  ascer- 
tain Avhether  the  lattei'  had  ‘‘come  into  possession  of  the 
I merit  rating]  cards  lawfully  ’’  * * or  whether  the  cards 
might  have  been  stolen.”  (Co.  Br.,  p]n  17-lK).  Ihie  Com- 
pany d'd  not  prof  ter  this  fanciful  excuse  at  tbe  hearing.'* 

'il'ho  Company  asserts  (Br.,  p,  29),  that  the  Unions’ 
requests  for  merit  I'ating  grievance  information  was 
rc'sti'icted  to  information  relied  ui)on  by  the  foremen  and 
tliat  foremen  did  not  “'rely  upon”  notebooks  in  rating  em- 
])loyees.  But  the  record  in  the  companion  case  show’s  (our 
Mr.  in  Xo,  74-2211,  pp.  11-14),  and  the  Company  knew 
when  it  tiled  its  brief  herein,  that  foi'enien  do  rely  on  note- 
books.'^ „ * 


•'  riio  .■iflntfiitor  s miwilliiiffiu'.S'i  tn  find  dispriniin.'ifidii  ns'erst  Snllivjnt  fur- 
tlKT  enivf<  tlif  V!i!idify  of'  llii'5  ('(iiirlV  (iluscrvnUnii  flint  “if  iiic  Boiinl  Imd 
dci'liiipd  Id  ilu-sc  (diiiiiin,  iirldtriifiirs  di'iddinf'  iiidividiuil  case's  iiiny 

never  have  found  llie  Keiicriil  MiUcrn  of  inifi-uiiion  iiefivity  which  i.s  now 
rcycalcd  io  its.’’  I iiHhI  Ainrafl  v.  XLllB  (Wril-Pi  (irso7i ),  .‘’h/ico,  d-jo  F.2d 
III  !)().  Tims,  the  ]'ros)u>ct  siutcres-fcd  in  flic  noard’s  UrieC,  fi.  fi.'j,  of  rsliib- 
lisliiiiK  in  uriiitrafioii  proccedinus  a “|iatteni  of  (’orn|):iiiy  disrpjrard  for  em- 
ployee rii'lils"  is  wiiidly  illusory, 


«Tlie  Oonipniiy  say.s  the  intcrro';ation  was  “ noncocrclvc. ’’  (Co.  Br.,  p.  17.1 
Tile  TOxaminer  rojeclcd  an  offer  of  pwof  on  this  point  (Tr.  il.ld.floTl. 

* rile  leeoid  .supports  the  TCxaniiner hs  fmdinj^s  that  flu*  I’niou’s  rcfpu'.sis 
were  indeed  for  r-c.-ords  “hearino;  on  employees’  performance.’’  (Co.  Br.,  p. 
CDi.  See,  p.g.,  .LA.  100-1  OS. 
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Tlio  foregoing  analysis  of  the  ComiDany’s  presentalion 
shows  that  the  Company’s  atlitude  toward  compliance  with 
its  statutory  labor  law  obligations  has  not  “matured.”  Its 
policy  and  attitude  remain  exactly  what  they  have  always 
been,  namely,  while  maintaining  a formal  collective  bar- 
gaining relationship  with  petitionei's,  to  prevent,  insofar 
as  feasible,  effective  exercise  of  e7nployees’  statutory  rights 
and  effective  performance  of  the  Unions’  statutory  collec- 
tive Iiargaining  and  contract  policing  functions  (see  Keply 
Brief  for  Petitioners  in  Xo.  72-19;ir),  p.  1-1,  n.  22  and  accom- 
panying text),  and,  when  challenged,  to  nse  every  available 
means  including  “after-the-fact  rationalizations”  (NLRB 
V.  I'niti’d  Aircraft  Corp.,  Pratt  cf  Whi'ncp  Air.  I)iv.,  324 
F.2d  128,  129  (2  Cir.  lilfi:])),  to  ci'cate  litigable  defenses.  It 
is  the  Board’s  statutory  obligation  today,  as  in  tlie  past,  to 
guard  against  and  remedy  the  inevitable  re.sulting  viola- 
tions, no  matter  how  many  difficulties  the  Company  places 
in  the  way.  ’Phe  Company  itself  lias  thus  comiiletely  under- 
cut any  tenable  basis  for  the  Board’s  deferral  decision. 

II.  REPLY  TO  THE  BOARD'S  BRIEF 

A.  The  Board  responds  to  our  contention  that  “what  is 
needed  is  a court  enforced  oi'der,  followed  by  contempt  pro- 
ceedings for  any  future  violations  (Un.  Br.,  pp.  08-59),” 
that  “the  Board  could  reasonably  conclude  that  its  pre- 
Collijer  policies  have  not  been  overwhelmingly  successful 
in  promoting  industrial  peace  between  these  parties  in  the 
])ast  and  lhat  a new  ap])roach  is  Avarranted”  (Br.,  j).  34). 
This,  Ave  submit,  is  an  admission  that  the  Board  abandoned 
the  path  of  hiAv  enforcement  against  its  paradigm  recidivist 
(Rational  Radio,  80  LRRIM  at  1724,  n.  10),  because  jiast 
enforcement  effoi'ts  did  not  succeed  in  stemming  the  tide 
of  violations.  But  “abstention”  for  that  reason  is  “abdi- 
cation,” not  “deferral”  (Banpard  y.  NLRB,  505  F.2d  342, 
3-lS  (D.C,  Cir.,  1974)),  and  is  a betrayal  of  the  Board ’.s  duly. 
National  Licorice  Co.  v.  Lalor  Board.  309  F.R.  350,  364 
(1940). 
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In  a civilized  logal  system,  law  enforcement  instrumen- 
talities cannot  bow  to  recidivist  deiiance,  liowover  deter- 
mined, unyielding,  ingenious  and  prolonged.  Instead  of 
opting  for  a “new  approacli’’ — actually  capitulating  to  the 
same  old  ap])roa''h  the  Coiipjany  unsuccessfully  attempted 
to  foist  upon  the  Hoard  and  this  Court  for  years'^ — the 
Board  should  have  in1ensilie/l  its;  determination  to  adjudi- 
cate every  claimed  violation,  obtain  enforcement  decree.s 
covei-ing  all  forms  of  Company  misconduct  and  bi'ing  con- 
tempt proceedings  against  the  Comininy  as  soon  as  possildo. 
A network  of  decrees,  coveiung  every  sui'faced  facet  of 
illegal  conduct,  could  perhaps  com]K>l  the  Company  to  bring 
home  to  its  Pei-sonnel  D(‘pai'tment  and  its  suiiervision,  on 
every  level,  the  necessity  of  sti’ict  obsei'vance  of  employee.s’ 
statutory  rights  and  the  serious  consequences  of  nonol)- 
servance.  Certain  it  is  that  only  if  the  Company  is  con- 
vinced that  it  will  ('onfront  “the  swift  retribution  of  con- 
tempt” {XLIiB  V.  Rlou'c  Spinning  Co.,  .Idt)  TJ.,S.  22(1,  2;io 
(B)49),  for  repetition  of  condm-t  e\emi)r!tu'd  in  this  case  will 
it  have  an  incentive  to  police  its  management  corps  to  pre- 
vent it,  and  sincerely  to  assure  its  (unployees  and  the  Unions 
tliat  theii-  statutoi-y  rights  will  hei'eaftei’  be  respected.  No 
other  course  could  possildy  succeed  in  curbing  United  Air- 
ci'aft’s  uni(iue  ])roclivity  for  unfair  labor  ]ii'actices.  Com- 
])are  NLJIB  v.  Crairn  Ldinuirij  (0  Drg  Clonncrs,  Inc.,  UU 
F.2d  2!)0  (5  Cir.,  1971),  discu.ssed  at  [).  37  of  our  opening 
Brief. 

Xo  other  course  is  com])atible  with  the  Board’s  statutory 
res]!onsil)ililies.  Congress  proclaimed  that  “])i'olection  hij 
hne  of  the  riulits  of  employees  to  organize  and  bargain  col- 
lectively ® i)romofes  industrial  peace,  and  it  estab- 

lislied  tlu'  Board  to  jn’ornole  industrial  peace  /;//  enforcing 

.''Tiif  Cuinpiiiir  mn.lc  pri'ci.s.'l.v  nil.';  (Icnimul  Ui  (lie  Bonol  nml  to  ttiis  Court 
ill  till'  VoilPitrr.iou  loi-srs;  Brief  for  Pelilioiier  riiite.l  .Vireriift  Corporiilimi 
ill  Xos.  .■’.•l.r.lC,  W III.,  pp.  IPoO.  Reply  Brief  for  milled  .\ircr:ifl  Coqioriition, 
1'  IS,  tmd  to  the  Bo'ird  in  Uie  Shi  rn,iin  ense,  mS  XF.RB  (iSH,  I’liilnl  Air- 
crnfl  CiiriiontUnn  v.  XLJIH,  .PB)  B.cd  S,',  tiO-im)  (|>  Cir.,  mil). 
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Ihosr  riiilils.  Xalioiial  Lalior  liiolatioas  Act,  §1,  49  Stat. 
449.  as  aincadcd,  >5  101,  61  State.  136,  29  U.S.C’.A.  f § 141,  131 
(e!iipba.''i.''  added).  X'utliing  les.s  than  vigorous  pursuit  of 
the  enforcement  tools  provided  by  Congress  will  effectuate 
its  purpose  and  policy  in  this  instance;  no  lo.ss  should  bo 
tolerated  from  the  Board  by  this  Court. 

Board  counsel  say  the  jmssilhlity  of  contempt  proceedings 
remains  (Br.,  pp.  34-35)  : 

“’There  are  now  outstanding  decrees  against  the  Coin- 
l)any  liased  on  i)revious  Board  orders.  If  future  acts 
ju’ovide  clear  and  convincing  evidence  that  those  de- 
crees have  been  violated,  contempt  proceedings  may  be 
instituied.  ” 

But  under  the  Board’s  “deferral”  approach  the  very  unfair 
labor  pi’actices  enjoined  by  those  decrees  are  considered 
fodder  for  arbitral  ion,  not  litiffatioii.  If  the  Board  con- 
siders unfair  labor  practices  .such  as  those  here  at  issue 
more  approjiriately  soluble  through  arbitratioai  than 
tliroagh  Board  proceedings,  it  would  all  the  more  opt  for 
arbitration  in  preference  to  the  far  more  drastic  remedy 
of  contempt.  Thus,  realistically,  application  of  the  CoUijcr 
policy  relieves  United  Aircraft  of  the  specter  of  contempt, 
the  only  one  cvhich  holds  any  promise  of  making  United 
reverse  its  lawless  course. 

B.  Our  I'elianc'C  on  the  exidicit  e.xception  from  Collijer 
deferral  policy  in  National  Radio  (Br.,  pp.  48-51),  of  cases 
where  “a  history  of  runion]  animus  or  pattern  of  action 
subversive  of  Seetdon  7 rights  has  been  alleged”  (80  LITRM 
at  1724),  was  designed  to  establish  that  the  Board  under- 
.stood  and  agreed  with  the  foregoing  evaluation  of  its  duty 
(Br.,  pp.  54-55),  and  that  its  turnabout  in  this  case,  less 
than  one  year  later,  was  ai’bitrary  and  unreasonable  and 
abdication  (Br.,  pp.  4.S-59).  Board  counsel  respond  (Br., 
p.  31,  n.  36),  that  tlie  “cf.”  edtation  of  Sherman  in  National 
Radio  “did  not  represent  a guarantee  that  a pre-aAvard 
deferral  policy  would  never  in  any  circumstances  bo  aiDplied 
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to”  T^nitod  Aircraft  and  was  not  a “foreclosure  of  deferral 
for  all  time.”  ” 

That  is  ])ure  evasion.  Hoard  counsel  do  not,  Ijccause  thv.'y 
cannot,  deny  that  in  the  instant  case  both  “a  history  of 
[union]  animus”  anil  a “pallern  of  action  subversive  of 
Section  7 rig-hts  has  been  allcijcil.'’  Deferral  here,  there- 
fore, is  necessarily  repudiation  and  reversal  of  the  excep- 
tion stated  in  Xational  Radio.  Even  in  areas  committed 
to  the  Board’s  discretion,  wln're  tlie  Board  is  not  prevented 
from  clianging  its  mind,  it  is  not  pennitled  to  do  so  without 
an  articulated  exidanation,  fi’om  which  a court  can  deter- 
mine 'wliethc’r  the  revei'sal  is  reasonable  and  consistoit  vitb 
tlie  Board’s  respnnsil)ilities.  C’f.  Labor  Board  v.  Metro- 
politan  Ins.  Co.,  330  E.S.  43S,  442-44-3  (lOCb).  Here  the 
Boai'd  did  not  even  acknowledge  the  existence  of,  nuieli  less 
give  an  explanation  for  discarding,  the  Xaiional  Radio 
exception. 

I he  attempt  ol  Board's  alp'jellatc  counsel  to  redefine  and 
limit  the  exception  (p.  13,  supra),  of  course  cannot  remedy 
that  deficiency.  Labor  Board  v.  Metropolitan  Ins.  Co., 
supra,  at  443-444.  In  any  e\'ent,  their  attempt  is  itself 
specious.  Merc  lapse  of  time  or  change  of  circumstances 
does  not  avoid  the  exception  either  as  stated  by  the  Board 
itself  in  Xational  Radio  or  on  principle.  Cf.  United  States 
V.  United  Shoe  Machinery  Corp.,  391  U.S.  244,  248  (1968), 
holding  that  until  compliance  with  the  purpose  of  the.  law 
has  been  “fully  achieved,”  lapse  of  time  and  change  of  cir- 
cumstances do  not  Avai’rant  dimi.shing  restraint  of  an 

»Bonnl  pouiusi'l  iilso  nrgiio  (Ur.,  n.  ;!C,  ].]).  .'il-IW),  tiiiit  “ fslnipp  .Shi’rman 
iviss  ilfci.lo.l  lipfort-  Colbjcr  it  i.s  ii:i(  .siirpii.sinjr  tliiit  the  Uoanl  doiiied  the  Cnm- 
paiij-’s  motion  to  defer  * *.>'  75, if  sim-e  Xnihiinl  IlatUo  w.is  deeided  ofUr 
CnUiicr,  that  i-s  ,10  answer  at  all.  Board  counsel  would  also  minimize  the  efTeet 
of  ^reml)pr  Brown’s  concurrence  in  Sherman  (ihid.)  on  the  theory  that  he 
relied  on  the  “posture  of  the  V'cil-rilcr.-!On  case,  which  wa.s  then  pending  in 
thi.s  Court.’’  But  if  the  mere  pendency  of  7f’cil-2U/ir.wn.  on  review  was 
ennngh  to  produce  Memher  Brown’s  concurrence  in  non-deferral,  approval 
of  the  Board ’.s  findings  and  order  liy  this  Court  would  have  rerpiired  his 
concurrence,  a fortiori. 
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offeiulor.  Besides,  liere  there  was  virtually  no  lapse  of  time. 
The  Board  jettLsoued  the  Natiojial  Radio  exception  less  than 
one  year  after  it  was  announced,  and  in  a case  against  the 
cited  paradigm  violator  in  which  trial  had  concluded  three 
months  before  Xaiional  Radio  was  decided.  And,  although 
Ave  contend  that  the  Board’s  failure  to  find  “a  pattern  of 
continuation  of  piaor  unfair  labor  practices”  (Bd.  Br.,  p. 
31,  quoting  J.A.  S45),  is  erroneous,  confiiniatiun  is  not  an 
element  of  the  exception  as  stated  by  the  Board  in  National 
Radio.  Finally,  never  in  the  entire  history  of  its  defiance 
of  tlie  Act  had  it  been  alleged  that  United  Airciaft  refused 
to  entertain  Avhat  it  considered  a “grie\mnoe”  under  the 
contract,  or  refused  to  abide  liy  an  arbitrator’s  aAvaial. 
Therefore,  the  Board’s  “discovery”  in  this  case  that  the 
Company  is  not  inclined  to  dishonor  “its  contractual  com- 
mitments dealing  Avith  procedui’cs  for  dispute  re.solution’’ 
(Bd.  Br.,  p.  23,  quoting  J.A.  S-l'i),  cannot  explain  or  justify 
departure  from  the  National  Radio  exception. 

Of  course  we  do  not  contend,  as  Board  counsel  Avould 
liaA’e  it  (Br.  p.  31,  n.  36),  that  the  National  Radio  exception 
bars  deferral  forevei-  and  “under  all  circumstances.”  If 
United  Aircraft  (or  any  other  recidivist)  rcAmrsed  its  prior 
course,  determined  to  respect  the  statutory  rights  of 
employees  and  their  bargaining  agent,  and  took  adt'quate 
.steps  to  police,  enforce  and  publicize  its  neAv  policy  among 
its  supervisors  and  to  the  employees  and  their  bargaining 
agent,  after  lapse  of  sufticient  violation-free  time,  deferral 
of  occasional  “minor”  unfair  labor  practices  AA'ould  not  be 
incomslstent  Avith  the  National  Radio  exception.  But  the 
Board  did  not  find  any  such  revcr.sal  on  the  part  of  United 
Aircraft,  and  could  not  huA-e  so  found.  Consequently, 
Board  counsel’s  attempt  to  reconcile  deferral  Avith  the 
National  Radio  exceplion  must  fail. 

C.  The  Board’s  brief  responds  (pp.  31-33),  much  as  does 
the  Company’s  to  our  demonstration  (Br.,  pj).  30-37),  that 
the  Board  engaged  in  sheer  /psc  dixit  Avhen  it  found  that 
the  Auolations  presently  under  consideration  do  not  “shoAV 
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liostility”  and  do  not  “reflect  a pattern  of  continuation  of 
prior  unfair  labor  practices.” 

Moieover,  tbo  Hoard’s  refusal  (Bd.  Br.,  p.  32,  quoting' 
A.  S45),  to  draw  an  “overly  hasty  conclusion”  that  “occa- 
sional first  level  supervisory  misconduct  * * * necessarily 
establish [es]  a disinclination  ou  the  part  of  Eespondent  to 
accept  tlie  reality  of  collective  representation  * * *”  is  an 
ii  1 elo\  ant  ansv  er  to  an  irrelevant  question.  Assuming 
arguendo,  that  acceptance  of  “the  reality  of  collective  rep- 
resentation” in  this  context  means  Avillingncss  of  the 
employer’s  liigli  officials  to  respect  and  abide  by  the  law,'’^ 
such  Anllingness  has  therefore  been  regarded  both  by  the 
Board  and  the  courts  as  an  utter  irrelevancy.  The  reason 
is  that  the  “test  of  interference,  restraint  and  coercion 
under  Section  S(a)(l)  of  the  Act  does  not  turn  on  the 
employer’s  motive  * » [but  on]  wliether  the  employer 
engaged  in  conduct  which,  it  may  reasonably  be  said,  tends 
to  interfere  with  the  free  exercise  of  employee  rights  under 
the  Act.”  NLRB  v.  Illinois  Tool  Works,  153  F 2d  811  814 
(7  Cir.  1946). 

c'Oun.sul  attempt  (Br.,  p.  2S)  to  distinguish  tlio  relevancy  of  tl.o 

compar.-ihvcly  isolated  and  marginal  nature  of  the  violations  alleged"  in 
this  ease  from  the  relevancy  of  tliat  factor  in  the  WoihVc lemon  and  Sherman 
eases  on  the  ground  that  hero  the.  Board  eonsiderod  that  matter  as  bcariim 
on  the  "prospects  for  satisfactory  dispute,  settlement’'  through  eontrac-t  pro“ 
eedurcs,  whereas  there  it  wa.s  eonsiderod  from  the  perspective  of  "fho 
merits.’’  ’fho  .short  answer  is  that  in  the  prior  cases  the  Company  pleaded, 
ami  the  Board  and  this  Court  rejected,  the  "eomparafively  isolated  and  mar- 
gimal  nature  of  the  viohitions  ’ ’ defen.so  fr'mi  throe,  points  of  view:  the 
merits,  tlie  scope  of  tlie  order  and  the  propriety  of  deferral  io  arUlrution.  As 
to  the  latter  point  see  Vniled  Aircraft  Corporation  v.  KLIiB,  440  P.2d  85,  99- 
100  (2  Cir.  1971):  United  Aircraft  CorporatUm,  188  XBBB  033,  n.  1;  soo’also 
tlie  briefs  for  United  Aircraft  to  tin's  Court  in  tlie  Weil-Pctcrson  cases,  cited 
p.  .3,  supira, 

11  Actually  ns  we  h.avc  seen,  p.  10,  supra,  wilUngness  "to  accept  the  reali- 
ties of  collective  representation’’  in  the  Bo.ard’s  lexicon,  netu.ally  means  only 
willingno.ss  to  submit  alleged  unfair  labor  practices  to  arbitration  and  be 
bound  by  the  award,  see  pp.  1(1-26,  infra.  That  is  a far  cry  from  willingness 
to  lespjcct  the  statutory  rights  of  employees  and  their  chosen  representatives. 
It  is  the  latter  objective  which  it  is  the  Board’s  duty  faithfully  to  pursue, 
pp.  10-12,  supra. 
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Tlio  “isolated  acts  of  minor  supervisors”  approaeli  has 
been  uniformly  rejected  because  such  “isolated”  or  “occa- 
sional” violations  inescapably  are  object  lessons,  -wbich 
r inevitably  tend  to  deter  tlie  victim  and  employees  generally 

from  exercising  their  statutory  rights.  In  this  and  the 
companion  case,  for  example,  “ occasional  first-level  super- 
visory misconduct”  invariably  betrayed  hostility  to  the 
union  activity  of  the  stewards;  that  necessarily  tended  to 
deter  stewards  from  becoming  or  remaining  aggressive ; 
deterred  members  from  becoming  or  remaining  stewards 
and  deterred  non-members  from  joining  the  union.  Against 
a background  of  recidivism,  of  course,  the  effects  of  any 
“isolated”  violation  are  magnified.  These  poisonous 
effects,  which  the  Act  is  designed  to  eradicate,  do  not  depend 
on,  and  are  not  eliminated  by,  absence  of  “a  disinclination 
on  the  part  of  Respondent  to  accept  the  reality  of  collective 
representation,”  p.  15,  supra. 

Board  counsel’s  observation  (Br.,  p.  32),  that  denial  of 
briefcase  passes  to  union  stewards  “would  scarcely  appear 
to  constitute  a devastating  blow  to  union  activity”  sug- 
gests that  this  aspect  of  the  Board’s  on  re  “maturation” 
theory  actually  turns  not  on  demonstrated  “hostility”  or 
“continuation”  of  a prior  “pattern,”  but  on  whether  tlie 
impact  of  alleged  unfair  labor  practices  is  apt  to  be  “dev- 
astating.” At  least  in  the  case  of  a recidivist  like  United 
Aircraft,  tliat  standard  cannot  bo  reconciled  Avith  the 
Board’s  statutory  duty^  klere  deescalation  of  the  severity 
of  one’s  transgressions  cannot  bo  alloAved  to  purchase 
immunity  from  timely  and  rigorous  laAV  enforcement,  for 
even  deoscalatcd  transgressions  perpetuate  the  employees’ 
perception  of  danger  and  insecurity  attendant  upon  exer- 
cise of  statutory  rights. 

D.  Board  counsel  concede  (Br.,  p.  23,  compare  our  open- 
ing Brief,  pp.  49-51),  that  in  the  Board’s  nOAv  AueAV  the  “ulti- 
mate” question  is  “whether  the  parties’  agreed  upon  griev- 
ance and  arbitration  machinery  can  reasonably  be  relied  on 
to  function  properly  and  to  resolve  the  dispute  fairly,”  and 


17 


that  the  Board  found  the  answer  to  this  question  “in  the 
successful  processing  of  gi-ievances  over  two  of  the  three 
employee  suspensions  involved  here,  and  in  the  Company’s 
compliance  with  arbitral  aAvards  remedying  those  suspen- 
sions” (Br.,  p.  24).  Logically,  under  this  approach,  the 
offender’s  record,  motives  and  even  the  nature  of  his  cur- 
rent unfair  labor  practices,  no  matter  Iioav  “dcAUistating,” 
are  irrelevant  to  the  question  of  deferral.  One  of  the  tlirce 
member  majority  in  this  case  has  frankly  so  recognized.’- 
This  Anew  is  inconsistent  Avith  the  Board’s  statutory  duty, 
as  slioAvn  in  our  opening  brief,  pp.  50-58,  G0-C3. 

In  narroAver  terms,  Board  counsel’s  formulation  of  the 
“ultimate”  question  (pp.  16-17,  supra),  is  a tacit  admission 
that  the  Board’s  “maturation”  finding  cannot  stand.  For, 
as  Ave  have  shoAA'u  (Br.,  pij.  38-39),  all  of  respondent’s  post- 
1960  unfair  labor  practices  Averc  perpetrated  Avbile  respond- 
ent Avas  as  Avilling  and  anxious  as  it  is  uoav  to  process  dis- 
putes over  alleged  statutory  Auolations  under  tbe  contrac- 
tual grievance  procedure  and  abide  by  arbitration  uAvards. 
Thus,  the  evidence  relied  on  by  the  Board  does  not  support 
CA'on  its  OAvn  claim  of  “maturation,  of  the  collective  bargain- 
ing relationship.”  Actually,  all  that  has  changed  is  the 
Board’s  AAullingness  to  perform  its  statutory  duty  to  find 

12  In  WosUnyliouse  Learning  Corp.,  211  XLRB' No.  4,  80  LURM  1709,  1715 
(1974)  (clissentiiig  opinion),  tlio  Bonril  nnaniinously  found  “union  animus  ami 
a pattern  of  notion  subversive  of  Section  7 rights  * * Arcnibcr  Pcnello 

dissented  from  tlic  Board’s  issuance  of  ri  roniedinl  order  there.  lie  stated; 

((♦  ♦ ♦ r]i],g  lesson  of  [Collycr  and  * * *']  c.-iscs  [following]  is  that  the 
decision  to  defer  should  not  bo  predicated  on  a case-by-ense  historical 
analysis  of  the  parties’  abiUty  to  get  along  [sic] ; rntlier,  it  rests  on 
the  "o.vistonco  of  contractually  enforccal  !o  considerations — rights  and 
oblig.ations — mutually  agreed  .upon  to  provide  a method  for  resolving 
contract  disputes.  As  we  recognized  in  Colhjer:  'AA’licn  the  parties  have 
contractually  committed  tliemsclves  to  mutually  agreeable  procedures  for 
resolving  their  disputes  during  the  period  of  the  contract  * * * those 
procedures  should  bo  afforded  full  opportunity  to  function.’  Thus,  if,  na 
here,  the  contracts  in  existence  satisfy  the  requirements  for  deferral,  the 
legal  basis  for  protection  of  employee  rights  has  been  established  and 
the  predicate  for  Collycr  deferral  has  been  laid.’’ 

Under  that  theory,  collective  bargaining  contracts  providing  for  arbitration 
.supersede  Section  8 of  tlie  Act  and,  once  parties  so  contract,  they  forfeit  the 
Act’s  protection  of  statutory  rights, 
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and  remedy  violations  Avliere  a collective  bargaining  rela- 
tionsbip  allowing  arbitration  exists. 

AYe  submit  that  this  Court  should  not  sanction  this  ad- 
ministrative abdication  on  tlie  theory  that  the  Board  may 
perform  its  duty  on  a motion  for  reconsideration  in  the 
event  an  arbitrator  reaches  a result  repugnant  to  the  Act. 
{E,g.,  Bd.  Br.,  pp.  25,  29,  34-35).  For  the  Board’s  primary 
task  is  not  to  review  arbitrators’  decisions  to  make  sure 
that  tliog  do  not  violate  the  Act,  “ but  to  assure  that  em- 
ployer (and  union)  conduct  violating  the  Act  is  remedied 
as  fully  and  promptly  as  possible  and  not  repeated.  See  our 
Br.,  pp.  50-52,  53-54,  citing  authorities.” 

E.  Board  counsel  cite  no  authority  for  deferral  of  tlie  al- 
legation of  the  complaint  respecting  the  withholding  of 

13  Cf.  United  Slcelworl'crs  v.  Enterprise  Wheel  and.  Car  Co.,  303  U.S.  503 
(1900)  j 4texandcr  v.  Gardiicr-Vcnver  Co.,  415  U.S.  30,  53  (1974). 

14  With  respect  to  the  Board’s  defense-  (Bd.  Br.,  p.  25,  n.  20)  of  its  post- 
arbitration deferral  of  the  Sullivan  intorroRation,  wliich  the  Examiner  hold 
unlawful,  wB  respectfully  call  the  Court’s  attention  to  liani/ard  v.  j^LUTt,  505 
P.2d  342,  (B.C.  Oir.  1974),  and  Local  7 IS,  IBEW  v.  KLEli  (Malriic  of  Wis- 
consin, Inc.),  494  P.2d  1130,  1139  (T).0.  Cir.  1974),  re.'jceting  the  Board’s 
contention  that  it  7nay  defer  an  unfair  labor  practice  .allegation  not  pre- 
sented to  an  arbitrator.  We  I'ely  on  the  reasoning  and  the  holding  in  tho.se 
cases.  Also  see  pp.  20-22,  infra  and  our  brief  in  Xo.  74-2211,  pp.  23-35. 

i«  Both  the  Company  ajid  the  Board  cinpiiasizo  tlin.t  the  Examiner  recom- 
mended dismissal  of  several  of  tbo  unfair  l.abor  pnraetices  alleged  in  the 
General  Counsel’s  complaint.  With  a few  exception.s,  v.'C  have  not  .ashed  tliia 
Court  to  consider  tlioso  allegations  in  deciding  whether  deferral  w.as  proper. 
In  any  event,  in  determining  whether  to  defer,  the  Board  must  consider  the 
allegations  of  the  Gonor.al  Counsel’s  complaint  and  the  evidence  submitted 
in  support  thereof;  otherwise,  the  Board  would  i)o  determining  the  merits  pro- 
lirain.arily  to  decide  whether  to  leave  the  whole  matter  to  iho  arbitrator.  That 
would  be  duplicative  .and  would  defeat  the  Board '.s  purpo.se  of  husbanding 
i(s  “limited  resources’’  (,T.A.  S4G).  Moreover,  for  the  Board  to  aecejit,  as 
valid,  oven  in  determining  whether  or  not  to  defer,  those  portions  of  a Trial 
Examiner’s  decision  which  recommended  di.smissal  of  the  complaint  would 
be  to  give  that  decision  a tinality  to  which  it  is  not  entitled  under  the 
Act.  Finally,  the  proposition  that  an  Exaniiner’s  rcconimonded  dismissal 
of  S07ne  ch.arge3  justifies  a failure  to  adjudicate  and  remedy  others  which 
he  did  find  is  supported  neither  by  logic  nor  precedent. 
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information  from  tlio  Unions ; this  is  necessarily  so  because 
tlio  Board’s  action  is  unprecedented.  And  in  arguing’  (Br., 
Pin  .37-38),  that  the  decision  is  not  inconsistent  -with  Ameri- 
can, Standard,  Jnc.,  203  XLBB  Xo.  109  (1973),  S3  LERM 
124.0,  1246,  Board  counsel  advaiu'e  a line  of  analysis  wliieb 
is  not  to  be  found  in  any  Board  decision,  compare  Labor 
Board  v.  j\[elronolitan  Ins.  Co.,  380  'B.S.  438,  443-444.'“ 
Board  counsel  would  distingni.sb  American  Standard,  Ine. 
on  the  ba.sis  that  in  that  case  the  union  bad  not  expres.sly 
reserved  a contractual  right  to  obtain  the  information,  while 
in  this  ea.se  the  union  had  rc'served  .such  a contractual  right. 
That  line  of  analysis  demonstrates  once  again  how  far  from 
Oong)'ess’  intention  the  Board  has  moved,  if  not  in  CoUtjer 
itself,  then  in  its  subsequent  “evolutionary  devolopment,” 
see  pp.  40-5.8,  of  onr  opening  Brief.  For,  if  the  Board’s  de- 
cision in  American  Standard  and  in  this  ca.se  are  to  coexist, 
the  result  is  that  a union  forfeit.s  the  right  to  obtain  vindi- 
cation of  its  stahitory  right  to  obtain  information  by  secur- 
ing contractual  protection  for  the  same  right.  The  Board 
thereby  subverts  the  decision  Congress  made  in  retaining 
the  prior  language  of  5.  l()(a) : 

“■*  * * when  two  remedies  exist,  one  before  the  Board 
and  one  before  the  courts,  the  remedy  before  the  Board 
shall  be  in  addition  to,  and  not  in  lieu  of  other  reme- 
dies.” TI.  Conf.  Eep.  Xo.  510,  SOtli  Cong.,  1st  Sess.,  '52.'' 

Bee  Amazon  CoiionAMilt  Co.  v.  Tc.rtile  Worlccrs  Union,  107 
F.2d  183, 187  (4  Cir.  1948).  Our  point  wa.s  well  made  by  IMr. 

n.  Dc'spiti’  the  tparhiiig  lit'  that  piiRo  fuut  ( (niivtU'ss  otlii're  to  the  same  effcpt, 
Board  .appotl.atc  oounsed  .ipparoiitly  regard  tin.'  iiliRenoo  ot;  reiisniiiiig  in  Bo.nrd 
dc’i’iaioiis  a.s  an  opporlunity  and  a ('lialleiigc  r.atlior  tli.an  a restraint. 

ir  Bd.  Br.,  p.  20,  n.  20,  invoh.'s  the  Ipgisl.ativo  liistory  in  .support  of  the 
Coll’icr  deferral  poliey.  Counsel  eorreetly  state  that  the  Senate  Beport  on 
wliieli  they  rely  was  (lauted  li.v  tins  Court  in  approving  the  Colliicr  poliey 
in  Vnbi.s'ca,  Ine.  v.  ' "’B,  -179  F.2d  770,  77.3  (1973).  Wc  re.sppetfully  sohinit 
tliat  thi.s  Court  “ ■ ai,  heeause  ofnin.S('l  opposing  tlie  Board  failed  to  point 
out  that  the  dC-  ns.sion  in  the  Senate  Beport  pertained  to  provisions  of  the 
Senate  bili  tehul  «’•  re  no1  cnneicil  into  lav',  Tinder  tlioso  provisions, 
^^.S(a)(G)  amS  hii.)(u),  it  \va.s  proposed  that  the  Board  would  have  juris- 
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Justioe  Blaekmun,  tlicu  sUthig'  on  the  Eig’htli  Circuit,  in  dis- 
ciipsing  NLRB  v.  Anno  Industrial  Co.,  335  U.S.  432  (19G7), 
and  its  companion  case  NLRB  v.  G £ C Phjivood,  385  U.S. 
421  (1967) : 

“lYe  detect  in  the  hvo  decisions  a desire,  and  pcrliaps 
even  a policy,  on  llie  part  oC  the  Conrt  to  give  impetus 
to  the  various  ways  of  sett  ling  labor  disputes;  to  ex- 
pedite these  mattei'S ; to  avoid  delay  either  in  the  courts 
or  in  the  arbitration  process  ; to  emphasize  and  protect, 
in  cases  of  doubt,  and  to  give  priority  to,  statutorily  de- 
clared rights;  to  regard  as  no  more  than  secondary 
any  contract  interpretation  aspect  of  what  is  regarded 
as  basically  an  imfair  labor  practice  dispute  or  as 
merely  related  to  primary  Board  function  under  the 
Act;  to  take  a broad,  and  not  a narrow  or  technical, 
approach  to  the  Act  and  to  the  multiplicity  of  channels 
available  for  resolving  disputes;  and  not  to  close  the 
door  upon  Board  expertise  when  such  restraint  is 
clearlv  not  violative  of  congressional  mandate.”  NLRB 
V.  Uuilii/  Sash  £ Dour  Co.,  377  F.2d  904,  969-970  (1967). 

F.  Point  II.  B.  of  our  argument  (Ihi.  Br.  pp.  59-60),  is 
that  the  Board  erred  in  failing  to  adjudicate  the  allegations 
concerning  Sullivan  and  UrbanoAvicz.  In  those  cases,  thei'o 
Avas  arbitration,  the  arlhtrator  found  a breach  of  contract, 
the  Examiner  declined  to  lind  Avhethor  there  AA’as  a viola- 
tion of  the  Act,  and  the  Board,  ovei'ruling  the  unions’  ex- 
eeiDtions,  dismissed  th.e  complaint.  Since  these  matters 

iliiSioii  to  enforce  labor  nfjrec  menls.  That  a])pro.neli  w.a.s  rejected  in  Confer- 
ence in  favor  of  leavinjf  tlio  enforcenvent  of  eontnicl.s  "to  the  usual  processes 
of  the  law,”  n.aniely,  the  court.s.  That  is  what  wa.s  said  at  IT.  Conf.  Rep. 
Xo.  510,  SOlh  Confj.,  1st  .Sess.,  pp.  41-12,  I Leg.  Hist,  of  the  LAIRA  o45-510, 
.also  cited  at  Bd.  Br.,  p.  20,  71.20.  Thus,  it  is  precisely  accunito  to  say  that 
the  lir.st  of  tbe  two  reference.^  to  the  legislative  history  relied  on  in  the 
Board's  brief  i]7  this  case  nnllifies  the  .seci7nd  refereiice. 

Even  7no7’c  significantly,  iieither  refei-enee  deals  rvilh  t'ongi-css’  cruciiil  de- 
cision to  ]7rc.serve  to  injured  parties  a ‘‘rejnedy”  Ijefoi'c  the  Board  in 
addition  to  the  new  remedy  before  the  courts  over  unf.nir  labor  practices 
which  were  also  breaches  of  contract.  'fJiat  decision  is  reliccted  in  the  por- 
tion of  the  Conference  Report  (ptoted  in  the  text  above.  In  the  light  of 
Axito  irorl'er.<i  v.  Scofield,  3.S2  U.B.  205,  21S-222  (1005),  it  c.anuot  cve77  bo 
argued  that  the  Board  is  at  liberty  arbitrarily  to  defeat  public  or  private 
interests  Coi7grea3  decided  to  protect,  or  th.at  it  is  the  Board,  rather  than  the 
courts,  which  ultimately  defines  those  interests. 
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■wore  not  remitted  to  arbitration,  neitbor  tlic  Collycr  de- 
cision nor  this  Conrt’s  approval  tliereoi'  in  Nabisco  is  in 
point,  and  the  issue  is  one  oi'  ilrst  impression  in  this  Court. 
Tlio  Board’s  total  response  is  found  at  n.  26,  p.  25.  Tlie 
problem  of  tlic  Board’s  disposition  of  unfair  labor  practice 
euarge.s  ■\vliere  an  arbitration  lias  been  held  is  only  a small 
element  of  tlie  present  case,  ■\vlille  it  represents  a major  part 
of  tbe  companion  case,  Xo.  74-2211.  Accordin.u'ly,  we  re- 
serve to  our  brief  in  that  case  our  discussion  of  the  prin- 
ciple arid  of  Local  71n  v.  NLBB  (Mai rite),  4;)4  F,2d 

1136,  1137-1138  (B.O.  Cir.  1074),  cited  in  note  26  of  tlic 
Board’, s brief.  But  even  if  these  mailers  were  resolved  in 
the  Board’s  favor,  re\-ersal  of  this  phase  of  the  Board’, s de- 
cision woidd  be  r-equired  for  three  reasons : 

(1)  It  is  unconii'overtible,  and  uncontroverted,  that  the 
Board  nus,slated  the  I’rial  E.vaminer’s  fiudius'  when  it  at- 
tributed to  him  the  view  that  the  suspension  of  these  em- 
ployees “had  been  fully  and  succi'sKfully  processed  under 
the  parties’  voluntary  machinery”  (ITn.  Br,  pp,  49-50  n.  49, 
p,  74).  It  is, on  the  basis  of  that  mistaken  attribution, 
rather  than  on  any  independent  evalnation  of  the  record, 
that  the  Board  “observed  that  such  machinery  lias  already 
etlectively  resolved  two  of  the  three  disputed  suspensiou.s 
which,  were  included  in  the  instant  complaint”  (J.  A.  8-18, 
(]uoted  in  part  at  Bd.  Br.,  n.  26,  p.  25).  l\roreover,  not  only 
did  the  Board  fail  to  reach  independently  the  conclusion 
which  it  deems  relevant,  we  submit  that  it  misstates  the  is- 
sue which  it  says  CouA'ress  intended  it  to  decide;  namely, 
whether  the  contract  mncliinci'y  has  already  “elTectively  re- 
solved” the  underlying  statutory  violations.  That  issue,  of 
course,  was  not  before  the  arbitrator,  and  the  Board  is  em- 
powered to  defer  only  with  respect  to  matters  that  the  ar- 
bitrator has  already  decided.  See  Baiiijard  v.  NLBB,  505 
F.2d  342,  347-348  (l).(l.  Cir,  1974),  di.scussed  in  our  brief  in 
jXo.  74-2211,  pp.  31-32.  We  submit  that  at  least  where,  as 
hero,  a)  the  violations  are  of  a character  which  has  an  inevi- 
tahle  impact  on  the  rights  of  einployoea  other  than  the  in- 
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dividual  grievants;  and  b)  similar  violations  liave  been 
previously  eoinmittod  by  the  rospondonl  against  oilier  in- 
dividuals, tbe  arl)itrator's  avard  under  the  eontraci  cannot 
cffcctivclij  resolve  the  underlying  statutory  violations. 

(2)  Board  counsel  read  the  Board’s  decision  as  leaving 
open  the  question  of  an  aiipropriate  remedy  for  tbe  Sulli- 
van and  Urbanowicz  .suspensions  ‘‘in  the  context  of  the 
total  litigation  after  furtlier  arbitral  })roeeedings  arc  com- 
pleted.” "We  doubt  that  this  is  a perm:s-.ible  reading  of  the 
Board's  decision,  for  it  seems  to  us  that  in  this  case,  as  in 
the  companion  case,  the  Board  reserved  jurisdiction  villi 
respect  only  to  those  incidmits  vliieli  were  lo  be  arbitrated 
and  not  those  whieli  had  been  arbitrated.  But  let  us  as- 
sume, arguendo,  that  Board  counsel  have  correctly  stated 
vhat  the  Board  decided.  On  that  view,  the  Hom'd  delay'-d 
a final  determination  of  what  tlie  aiipropriate  remedy  is  for 
Company  actions  as  to  which  then'  has  already  been  tinal 
arbitration,  until  there  is  another  arbitration  n-itli  respect 
to  other  incidt  nts.  Partienlarly  rvilh  a recidivist  employer 
like  United  Aircraft,  this  line  of  reasoning  presents  tlie 
prospect  of  an  unending  series  of  arbitrations  before  the 
Board  finally  determines  whether  or  not  any’statutory  relief 
is  a.ppropriate.  IMoreover,  sucli  delay  Avould  be  a gross 
abuse  of  discretion,  of.  t 6 of  the  Administrative  Procedure 
Act,  SO  Stat.hlST,  5 U.S.C.A.  ‘'  557,  because  if  the  nature 
of  the  violations  found  by  the  arbitrator  Avere  not  itself; 
sullicient  to  Avarrant  a Board  remedy,  then  the  fact  that 
identical  Adolations  Avere  found  by  the  Board  and  this  Court 
in  the  past  avouUI  appear  to  be  far  more  relevant  than  the 
possible  oiitconio  of  additional  arbitratioms.’® 

Colhjrr,  ii  chnrging  party  before  tlio  Bo.'iril  'm  rorpured  tn  exliaii.st 
(fintraetiial  remedies  fis  a eoiidition  of  obtiiiiiin,;!  any  consideration  by  Pin 
Board  ns  to  'svliether  tliero  sbould  l.>e  an  niifiiir  Inlior  practice  remedy.  XTndcr 
tlio  Board's  decision  lierein,  ns  inleriireled  ity  il.s  counsel,  tlie  eliarguiK  party 
ninst  lil.so  exbnnst  eontraefnal  reinedie.s  witli  respect  to  ollu't  alleged  unfair 
labor  prnelices  before  tlie  Board  will  de-ide  wlietlier  lo  consider  a remedy 
for  eondnet  ns  to  wliicli  llierc.  liaa  already  been  an  arbilrntion.  Tliis,  tlien,  is 
yet  a further  extension  ad  alisurdum  of  the  Collycr  doctrine. 
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(3)  Board  counsel  assort  that  the  issue  concerning  tlie 
interrogation  of  Sullivan  ‘‘like  all  unresolved  issues,  has 
been  deferred  to  the  contract  gi'icvanco  and  arbitration 
procedure”  (n.  2G,  p,  25  of  Bd.  Br.).  This  argument  likewise 
seems  inconsistent  Avith  what  the  Board  said  it  was  doing. 
For  at  J.A.  S45-S-fG,  the  I >M'rd  descriljes  those  issues  wdheh 
are  being  deferred  to  arbitration,  and  the  interrogation  of 
Sullivan  is  not  one  of  them. 

Perhaps,  hoAvevei’,  Board  counsel  consider  the  interroga- 
tion of  Sullivan  one  of  the  “items”  Avith  respect  to  Avhich 
the  Board  assumed  there  may  be  “some  question  as  to  arbi- 
trability.” (J.A.  84G,  n.  5.)  The  difficulty  is  that  the 
assumption  of  arguable  arbitrability  is  utterly  untenable. 
The  contract  (drafted  by  the  Company)  painstakingly 
enumerates,  by  citation  of  article  and  paragraph  Avhere 
deemed  necessary  to  avoid  ambiguity,  the  only  issues  which 
are  arbitrable  “upon  tlie  request  of  eitlier  party”  (J.A. 
515-518,  5S9-593,  G13-61G).  The  contract  goes  on  to  say 
tliat  except  for  the  listed  issues,  “no  disputes,  misunder- 
standings, differences  or  grioA'ances  arising  betAveen  the 
parties  as  to  the  meaning,  interpretation  or  application  of 
the  provisions  of  [tlie]  agreement,  shall  be  submitted  to  any 
arbitrator  for  decision”  (J.A.  518-519,  593,  G17). 

By  no  stretch  of  imagination  does  the  interrogation  of 
Sullivan  fall  Avitliin  any  of  the  listed  arbitrable  issues.  In- 
deed, Avliile  Article  A'll,  Section  3(a)l  provides  for  arbitra- 
tion of  a “grievance  concerning  tlie  discharge  or  disciplin- 
ary suspension  of  an  employee,”  tliercby  covering  disputes 
arising  under  the  firsf  paragraph  of  Article  IV  (J.A.  515, 
589,  G13),  there  is  no  proAnsion  for  arbitration  of  violations 
of  tlie  second  pai'agraph  of  Article  IV,  Avhich  protects  the 
right  of  employees  “to  become  or  remain  members  of  the 
union  Avitliout  being  subject  to  restraint  or  coercion  from 
either  the  company  or  the  union  because  of  their  exercise  of 
this  right,”  (J.A.  510,  585,  G09).  It  is  not  even  remotely 
aryuahle,  therefore,  tliat  the  A'iolation  by  interrogation  of 
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Sullivan  is  subject  to  arbitration  “upon  tlio  request  of  either 
party.”  Cf.  International  U.  ofE.  R.  £ M.  TF/crs.  v.  General 
Electric  Co.,  407  F.2d  253,  255-261  (2  Cir.,  1968),  cert, 
denied,  395  U.S.  904.  For  this  reason  alone,  as  we  demon- 
strate in  our  brief  in  the  companion  case,  pp.  22-25,  the 
Board’s  decision  on  the  Sullivan  interrogation  and  other 
issues  not  subject  to  the  mandatory  arbitration  clause  must 
be  reversed. 

Assuming,  however,  that  the  Board  and  its  counsel  wore 
not  unaware  of  the  clear  i;navailability  of  mandatory  arbi- 
tration, their  ])o.sition  comes  simply  to  this : regardless  of 
the  nature  or  seriousness  of  the  violation,  and  "despite  the 
absence  of  an  even  arguably  applicable  agreement  to  arbi- 
trate, the  Board  will  refrain  from  adjudicating  any  unfair 
labor  practice  it  it  involves  a respondent  who  is  willing  to 
ai‘l)itrale  and  abide  by  arbitrators’  decisions  in  disputes 
Avhich  arc  potentially  arbitrable  under  a collective-bai'gain- 
ing  agreement,  at  least  if  the  charge  is  brought  by  this 
Ihiion  against  this  respondent.  To  be  sure,  this  case  and  its 
companion  are  strong  evidence  that  this  is  the  real  policy 
(ho  Board  is  following  in  these  cases.  Nothing  in  Nabisco  or 
any  other  judicial  decision  even  remotely  approves  so 
sweeping  and  arbitrary  an  abdication  as  this. 

Respoetfully  submitted, 
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Washington,  D.  C.  20036 
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Washington,  I).  C.  20006 
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